Introduction

Supreme Court Policy Making

If the fatuousness characteristic of Pollyanna had continued to rose-color
anyone’s attitude toward the U.S. Supreme Court, the decision in Bush
. Gore must have been mind-boggling.! More neatly than we might have
imagined, the Court’s three most conservative justices — William Rehn-
quist, Antonin Scalia, and Clarence Thomas — overruled the Florida
Supreme Court’s interpretation of Florida law and declared that Florida’s
recount violated the equal protection clause. The Court’s two other con-
servatives, less extremely so than their colleagues — Anthony Kennedy
and Sandra Day O’Connor - agreed with the equal-protection violation
and ruled with the triumvirate that the current recount was illegal and
set a deadline (two hours hence!) that made any subsequent recount
impossible. Two moderates, David Souter and Stephen Breyer, found
equal protection problems with the recount but thought the problems
solvable; whereas the Court’s most liberal members, Ruth Bader Gins-
burg and John Paul Stevens, who usually support equal protection
claims, found nothing wrong with the recount. As we declared in 1993,
« .. if a case on the outcome of a presidential election should reach the
Supreme Court . . . the Court’s decision might well turn on the personal
preferences of the justices.”

The justices in the majority, who historically have resisted Fourteenth
Amendment claims far more than their colleagues, rested their decision

! 148 L Ed 2d 388 {2000). Because of the frequency of references to this decision, we avoid
further use of its citation. Keep in mind that this reference appears first.

2 Jeffrey A. Segal and Harold J. Spaeth, The Supreme Court and the Attitudinal Model
(New York: Cambridge University Press, 1993), p. 70.
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on a blithely asserted violation of the equal protection clause, Unbroken
precedent had held that such 4 violation requires purposeful discrimina-
tion, but clearly this pattern did not preclude the majority from reach-

for example, disabled persons,? violence against women,* age discrimi-
nation in employment,® overtime pay,® and gun-free schoo] zones.’
While Bush v. Gore may appear to be the most egregious example of
judicial policy making, we suggest that it is only because of its recency.
Our history is replete with similar examples, although perhaps none as
shamelessly partisan. One that took less liberty with legal language
perhaps, but nonetheless engendered a fierce conflict that has not yet dis-
sipated, is Roe v. Wade.® Included within the ri

pregnancy. The majority then proceeded to write a detailed legislative

death penalties inflicted, same-sex marriage legitimated, and, every
century or so, who shall become President.? Although the justices con-
ventionally claim for public consumption that they do not make public
policy, that they merely interpret the law, the truth conforms to Chief
Justice (then Governor) Charles Evans Hughes’s declaration, “We

" Board of Trustees v, Garrett, 148 L Ed 2d 866 (2001).

* United States v, Morrison, 146 L Ed 2d 6 58 (2000).

" Kimel v, Florida Board, 145 L Ed 2d 522 (2000).

¢ Alden v, Maine, 144 L Ed 2d 636 (1999).

7 United States v, Lopez, 514 U.S. 549 (1995). % 410 U.S. 113 (1973).

® In 1876, five justices of the Supreme Court serve,
resolve 21 disputed electoral votes. The two Democ
to give each disputed vote to the Democrat Tilden, while the three Republican justices
voted to give each disputed vote to the Republican Hayes, The congressional members
of the commission, split evenly between Democrats and Republicans, similarly voted a
straight party line. Thus did the justices of the Supreme Court legitimize what was, at
the time, the most fraudulent presidential election in U.S, history.
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are under a Constitution, but the Constitution is what the judges say
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WHAT COURTS DO
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court, then its decision replaces the earlier one. A court’s decision,
binding the litigants, is authoritative in the sense that nonjudicial deci-
sion makers, such as legislators or executive officials, cannot alter or
nullify it.*?
Judicial authority, however, is not subverted by the possibility that
the legislature may at some point in the future alter the law that the
court applied to the case it decided. Examples of congressional overrides
abound. As an extreme example, the Civil Rights Act of 1991 overturned
six highly charged Supreme Court decisions that were handed
down between May 1 and June 15, 1989.13 Even though a congressional
overruling does not subvert judicial authority, the Supreme Court not
uncommonly disapproves of Congress’s efforts to undo the interpreta-
tion it has given to congressional enactments,! Thus, for example, a
seventh decision handed down during the six-week period mentioned
above' required Congress “to pass the same statute three times 1o
achieve its original goal.”"* And though Congress eventually won this
battle, it had less success on another aspect of the same issue that con-
flicted the Dellmuth Court: the authority of Congress to abrogate the
states’ immunity from being sued in the federal courts. This is the so-
called sovereign immunity doctrine, an ancient judge-made rule that rests
on the notion that the divinely ordained sovereign (historically, a king
or queen) could do no wrong, and therefore could not be sued for the
very simple and logical reason that courts exist to right wrongs. Dell-
muth concerned the Education of the Handicapped Act and the ability
of parents of a handicapped child to obtain reimbursement for private
school tuition pending the outcome of state administrative proceedings.
The Court said the parents could obtain no relief in the federal courts.
Notwithstanding this series of cases that Congress overturned, the Court

2 This assumes, of course, that the court in question had authority to resolve the dispure
in the first place, If, €8, a court were to decide a matter for which a legislative or exec-
utive agency has ultimate responsibility, its decision lacks authority.

B Price Waterhouse v, Hopkins, 490 U.S. 228; Finley v. Unijted States, 490 U.S. 545;
Ward’s Cove Packing Co. v, Atonio, 490 U.S. 642; Martin v. Wilks, 490 US. 755;

Lorance v. ATe»T Technologies, 490 U.S. 900; and Patterson v. McLean Credit Union,
491 US. 164.

For a more general discussion, see William N, Eskridge, Jr.,
Court Statutory Interpretation Decisions,” ror Yale Law Journal
¥ On the other hand, and also not uncommonly, the justices inviste Congress to alter the
Court’s interpretation of its legislation. See, e.g., Rehnquist’s concurrence, joined by

Scalia and Kennedy, in Ortiz 4. Fibreboard Corp., 144 L Ed 2d 715 (1999), at 752.
S Dellmuth v, Muth, 491 U.S. 223 (1989).

'¢ Eskridge, op. cit., n. 13, supra, p. 410.
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uprbe SOULT ruled that this language excluded the salaries of federal
judges. Why the exclusion? Because Article I1I, section 1, of the original
Constitution orders that judges’ salaries “not be diminished during their
continuance in office.” Though it is an elementary legal principle that
later language erases incompatible earlier language, the justices ruled that
any taxation of their salaries, and those of their lower court colleagues,
would obviously diminish them.” Finally, in 1 939, the justices overruled

their predecessors and magnanimously and unselfishly allowed them-
selves to be taxed.?

Judges as Policy Makers

The authoritative character of judicial decisions results because judges
make policy. Thismm
as demeaning to judges — because it conflicrs with the unsophisticated
view that judges are objective, dispassionate, and impartial in their deci-
sion making. But the Warren Court’s liberal activism, followed not long
after by the Rehnquist Court’s conservative activism (topped off by Bush
v. Gore) certainly must have dampened the remaining remnants of such
a notion. Actually, even the justices themselves recognize that they make
policy, for example, “The majority’s analysis. . . is motivated by its
policy preferences.”2s Policy making is certainly not a subversive actjy-
ity. It merely involves choosing among alternative courses of action,
tto the policy maker’s
authority. Phrased more succinctly, a policy maker authoritatively allo-
cates resources.

Even so, judges are reluctant to admit the obvious, Consider Gregory
v. Ashcroft,* which required the Court to directly answer the question
of whether judges make policy. The Age Discrimination in Employment
Act exempts appointed State court judges from its ban on mandatory

B See Evans v, Gore, 253 U.S, 245 (1920), and Miles o, Grabam, 268 U.S, 501 (1925).

* O’Malley v, Woodrough, 307 U.S, 277 (1939). The subjection of federal judges “to a
general tax . ., merely [recognizes] . . . that judges are also citizens, and that thejr par-
ticular function in government does not generate an immunity from sharing with their
fellow citizens the material burden of the Bovernment whose Constitution and laws they
are charged with administering.” Id, at 28,

¥ Gustafson v, Alloyd Co., 513 U.S. 561 (1995), at 27. The statement spanned the Court’s
ideological spectrum: written by the conservative Justice Thomas, and joined by his

fellow conservative, Justice Scalia, as well as two who frequently dissociate themselves
from them, Ginsburg and Breyer,

* so1 U.S. 452 (1991).
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W James B. Beam Distilling Co. v. Georgia, 501 U.S. 529 (1991).
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cubed, created by a judicial activist

Q resolve so broad a range of disputes
do most nations concede to

. That is not to say that Congress, the
presidency, bureaucrats, state governments, or the public at large meekly

accept whatever courts decree. Not at all, Sound and fury directed at a
particular court - or at courts in genera) — frequently characterize polit-
ical discourse. But the sound and fury typically signify nothing more than
the alleviation of the frustration of adversely reacting segments of the

body politic, as Congress’s annual remonstrations about flag burning and
scgool prayer clearly demonstrate,*?
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p%y interconnected,
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Models of Decision Making
The Legal Model

This approach to learning, the case stud

s s 2P : th Y approach, involves learn;
iuch possible about as litfle 53 possible. While one can p ﬁarfnmg
bos ‘ rofit fr
ersion in detail, severa] shortcomings 1 e
E(f f St d gs result as ?ll.'Fﬁ*st,

' Roe v. Wade, 410 U.S, I13

I 2
* 1 Cranch 137 (1803) 973} 347 US. 484 (1954).

44

the complexity of human behavior could occasion years of studying a
particular decision and still not result in full comprehension. Given that
individuals rarely understand their own decisions, it is immeasurably
more difficult to fully understand the decisions of others. Second, we
quickly forget the facts we learn about a single decision, as students who
cram for exams readily know. Third, the causes of one particular case
may not be generalizable to the rest of judicial politics. The litigation
strategy of the NAACP Legal Defense Fund may have been crucial
in Brown v. Board of Education. Is that generally the case? Marshall’s
decision in Marbury v. Madison may have been influenced by fears of
political repercussions.* Do such considerations frequently concern the
Court? The simple yet accurate answer is that while the detailed study
of a sinMay provide a useful description of events, it does not
and cannot explain action independent of that event with any degree of
confidence. ‘

" As an altérnative to case studies, the modeling approach also recog-
nizes the complexity of the world around us; nevertheless it postulates
that attempting to learn everything about one thing may not be the best
approach to knowledge. Instead, whether quantitatively or qualitatively,
modelers attempt to examine the most explanatory aspects of a wider
“Tange of behavior.’ Learning the most important factors that affect thou-
sands of decisions might be far more beneficial than learning all there is
to know about a single decision.

This is where models come in. A model is a simplified representation
of reality; it does not constitute reality itself. Models purposefully ignore
Certain aspects of reality and focus Instead on a select and often related
set of crucial factors. Such simplifications provide a useful handle for
understanding the real world that reliance on more exhaustive and
descriptive approaches does not. For instance, journalistic accounts of
presidential elections discuss thousands of factors that might have influ-
enced the final results. Consider, instead, a retrospective voting modet
where voters evaluate the performance of the incumbent party and vote
accordingly. While this could be tested in a variety of ways, imagine that
8o percent of the variance in post-World War II presidential elections

4 Jack Knight and Lee Epstein. “On the Struggle for Judicial Supremacy,” 30 Law and

Society Review 87 (1996).
¥ For a critique of the ability of models to explain judicial behavior, see Michael McCann,
“Causal versus Constitutive Explanations (or, On the Difficulty of Being So Positive

..),” 21 Law and Social Inquiry 457 (1996).
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convictions in making that judgment, that is a very different matter
from supposing that those convictions have some independent force in
his argument just because they are his.”2

We do not wish to misrepresent Dworkin’s position. He does not
adhere to a purely legalistic perspective. While the requirement of finding
a fit between past cases to the current one will “eliminate interpretations
that some judges would otherwise prefer, so that the brute facts of legal
history will in this way limit the role any judge’s personal concoctions
can play in his decisions,” “different judges will set this threshold dif-
ferently.”> Nor is he oblivious to institutional factors. Higher courts gen-
erally deviate from strict precedent, the obligation to follow past
decisions, but nevertheless are subject to the gravitational pull of weak
precedent.* Overall, though, the notions that the judge’s job is to find
correct answers to hard legal questions, and that precedents guide this
search, indicate that stare decisis plays a vital role in judicial decision
making.

Support for the legal model, though to a lesser degree, survives not
just in the precedential world of Ronald Dworkin, but in th
text and intent that appear in the eclectic world of moder
ars. While we do not review these scholars’ works in detaj
following.

Bruce Ackerman’s We the People argues that the Supreme Court’s role
in American history has been to provide a synthesis between constitu-
tional transformations (such as that following the Civil War) and past
practices (e.g., the Founders’ Constitution). Thus, to Ackerman, the
notorious Lochner decision T€presents not conservative justices reach-
ing conservative results, but justices “exercising a preservationist func-
tion, trying to develop a comprehensive synthesis of the meaning of the
Founding and Reconstruction out of the available legal materials, 26

e writings on

2 Id. at 118. This Quote concerns Dworkin’s mythical judge Hercules, but Dworkin applies
the technique to human judges as well (p. 1 30). One might argue that we are turning a
normative argument into an empirical one. In our defense, Dworkin frequently mixes and
matches what he thinks judges actually do with what he thinks they ought to do. For
example, “judges are agreed that earlier decisions have gravitational force” (1978, p. 112),
and “judges characteristically feel an obligation to give what I call ‘gravitational force’ to
past decisions” (Dworkin 19886, p. viii) are empirical statements, not normative ones,

2 Ronald Dworkin, Law’s Empire (Cambridge, Mass.: Harvard University Press, 1988),
p- 255.

* Id. at go1. Lochner v, New York, 198 U.S. 45 (1905).

% Bruce Ackerman, We the People: Foundations (Cambridge, Mass.:

Harvard University
Press, 1991), p. 101.
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tramers.”** According to Smith, “Thomas seeks to base his opinions on
the original intent of the Framers of the Constitution, Bill of Rights, and
subsequent constitutional amendments. His opinions are replete with ref-

amers’ intentions. He treats these intep-

tions as the compelling directives that dictate the outcomes and reasoning

in cases,”3’

More generally, Herman Pritchett, who assertively “blazed a traj]”3%
that behavioral judicial scholars have followed for fif

ty years, retreated
from his assumption that the justices’ votes are “motivated by their own
preferences”%;

[Plolitical scientists, who have done so much to put the “political” in “political
jurisprudence” need to emphasize that it is still “jurisprudence.’
a political context, but it js still judging; and judging is still different from legis-
lating or administering, Judges make choices, but they are not the “free” choices
of congressmen. . . . There js r

" It is judging in

Prominent rational choice theorists, who typically conceive of justices
as primarily interested in policy outcomes (see Chapter 3), clearly hold
open the possibility that judges have legal considerations as goals, and
not just constraints.®®* Other economic-minded scholars argue, like

** David A. Schultz and Christopher E. Smith, The Jurisprudential Vision of Justice
Antonin Scalia (Lanham, Md.: Rowman and Littlefield, 1996), p. 8o.

% Christopher E. Smith, “Clarence Thomas: A Distinctive Justice,” 28 Seron Hall Law
Review 1 (1997), p. 9.

% Glendon Schubert, Judicial Decision Making (New York: Free Press of Glencoe,
p. v.

% C. Herman Pritchetr, The Roosevelr Court (New York: Macmillan, 1948), p. xii.

3 C. Herman Pritchett, “The Development of Judicial Research,” in Joel Grossman and
Joseph Tanenhaus, eds., Frontiers of Judicial Research (New York: Wiley, 1969), p. 42.
In the aftermath of Bush 4, Gore, any limitation on “independent policy making,” free
“exercise of . . . discretion,” and “unique limiting conditions” would seem no more sub-
stantial than phlogiston. For what it may be worth, Justice Stevens, joined by Brennan
and Marshall, identify Pritchetr as an “historian” in Allegheny County v. Greater Pitts-
burgh ACLU, 492 U.S. 573 (1989), at 646, n. 1.

** John Ferejohn and Barry Weingast, “A Positive Theo
International Review of Law and Economics 263 (19
eling Collegial Courts II: Legal Doctrine,”
zation 441 (1992).
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+sewruauvely, courts should not judicially create rights that the
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e Supreme Court, as we see
below, is likely to be particularly opaque. F

ourth, identical words in the

legislation,*

- - - any person who shall knowingly transport or cause
or assist in obtaining transportation for, or ip trans
foreign commerce . . any woman or girl for the pu
debauchery, or for any other immora] purpose

to be transported, or ajd
porting, in interstate or

give herself up to debauchery, or to enga
shall be deemed guilty of a felony.*”

4 Justice Blackmun, writing also for Brennan and Marshall, provides severa| examples in
Sullivan v, Stroop, 496 U.S. 478 (1990), at 489~90.

“ We trust that the irony of Congress’s concern with morals legislation is ot lost on the

The Court, of course, also legislates morality - e.g,

560 (1991), which permits state and [oca] governments to outlaw nude dancing ~ and,

according to many, also immorality — c.f., United States y, Playboy Entertainment
Group, 146 L Ed 2d 865 (2000), declaring unconstitutional the Communications
Decency Act of 1996 that restricted sexually explicit cable TV programs to late-nighe
hours,

18 United States Code Annotated 398, section 2. The Court held the statute constitu-

tional as an appropriate exercise of Congress’s power to regulate interstate commerce
in Hoke v, United States, 225 U.S, 308 (1913).

47

punish. The penum-
,_especially in_combination with_others,

ransported their mistresses
e frse Cals'e Co;ce;n::tc:hgf ‘; rs:)er;,v::: Ctlourtp affirmed their convidc-
e 0 2 2 2 lr'le. hyt the phrase “immoral purpose” included persuad-
joos on the basis tbé1 ome a “concubine and mistress,” even though
o efamunerative.48 The second case involved a madam
o " e govlzlo took two of their employees with them on a
g f}ef hUSbal? stone National Park, crossing state lines on the way.
rcation 10 ¥ cc)lv‘(,i not work until after they returned fr‘or.n vacatlsm.
i employifte lthe Court reversed the employers’ conv1ctlor;s;hr:ltlrri1§
By a 5-to-4 . inasmuch as the purpose o
here was no immoral purpose inas iday” for their employ-
E‘I:)?';st to provide innocenF recreation and ? hollldar};1 ) ic; o emp ey
ained to a group of polyga .
ges. The final case Peft [ wives across state lines. Justice Douglas,
s tfanSPOI'te.d thﬁra;ec;, ifurvg; ilis colleagues, ruled, “'Ijhe establislll-
speaking foF himse of polygamous households is a notorious exampde
ment or ‘rnal.nte’r’lance_ i/lur hy demurred: “etymologically, the' wor s,
of promiscuity: J‘u Stice m v are quite distinct from ‘prostltuFlon
‘polygyny’ ;] ndd poridlfs;aof };hat ilk.”% Presumably, the crucial con51c.ler-
debauchery anl W(zavho was married four times, is that plural w;:les
awion for'lzick))llleg :(j’ long as a man has them consecutively, rather than
are permis
concurrently itutional level, an oft-cited example of plain meaning fco}rll-
Atthe COHStftu use that tf,le Marshall and Taney QourFs rr.lad'e o t e
o E‘h ; ‘Creatl:’leas it is used with reference to the d1ver31t?f Jurlsdlc‘tlosr;
wforlcll E;gez::ls’courts To avoid subjecting ﬂedglinngm:rlzeruSﬁzr_
of the - i out-of-state s
enterprise 10 the POtz?u:iZiger;a:‘e: Cfcsit(i)zfen” notwithstanding that
Sha“' rl'lled thc? tﬁie:l itis such. Marshall reasoned that inasmuch askcor—
it dlC‘tlonafY . tificial entities created by law, one shouldﬂloo dt'(}
poranons & la' . behind the legal facade, the stockholders.”* And i
tﬁe hurnanalll.egolrtnyiciled in a state different from that of the other party
ey were .
EO tyhe litigation, diversity e)-ﬂswd.szrked well as long as American busi-
MarSh?:;sdclieca;tlli‘;:ics OIISl‘lllttl cc):lcv:z corporation’s stockholders no longer
ness rema .

83.
8 Caminetti v. United States, 242 U.S. 470 ( (1917); a:t43 735.
49 Mortensen v. United States, 322 U.S. 369 1964)43,t o -
e s 3’21')9 o (ésr:nc,h 84 (;810). For the details of diversity
1 eveaux, §
51 Bank of the United States v.

T .
jurisdiction, see Chapter
L gl:;;wbridge v. Curtis, 3 Cranch 267 (1806).



diversity was complete, that js, no party on
held citizenship in the same State as a party on the other side of the

dispute. In 1845, the Taney Court, not noted for its support of either
business or federal power, rescued business from

tyranny. Observing that Deveaux and Strawbridg
isfactory to the bar,” and that Marshall himself had
expressed regret that those decisions had been made,” the Court ruled
the words of the Constitution did not prohibit Congress from giving “the
courts jurisdiction between citizens in many other forms thap that in
which it has been conferred.”* Hence, for purposes of federal jurisdic.

tion, a corporation was a citizen of the state of its incorporation, The
result:

one side of the dispute

“repeatedly

the most remarkable fiction in American law. A conclusive and irrebuttable
presumption. . . that a| stockholders of 5 corporation were citizens of the
state in which the corporation was chartered. By operation of thig fiction,
every one of the shareholders of General Motors Corporation s a citizen of

Delaware despite the fact that there are more shareholders than there are
Delawareans, ™

One need not retreat 1o cases of ancient vintage to document the defi-

ciencies of plain meaning as an explanation of the Court’s decisions.
Three from a four-month period of 1990 nicely suffice. The question in
the first case was the meaning of the words “adjustment” and “recov-
ery” with regard to the Socia] Security Act’s old age benefits. The major-
ity defined the terms to the recipient’s detriment; the dissenters

i3 Louisville, Cincinnati and Charleston Railroad Co. 4, Letson,
5555 554- To shore up its crearive use of “citizens,” the Court
its decision “wil] be admitted by all 1o be coincident with the policy of the Constitution.”
Id. at 556. Note also that the Court’s reliance on plain meaning enabled it o severely con-
strict the applicability of Marshall’s decisions in Deveqyx and Strawbridge, thereby illus-

trating the ability of one application of the plain meaning model to undo another,

** John P, Frank, Justice Daniel Dissenting {(Cambridge: Harvard University Press, 1964),
p. 219.

3 Sullivan 4, Everbart, 494 U.S. 83 (1990)

2 Howard 497 (1845), at
peremptorily asserted that

> at 92, g3,

jor-
ini h, asserted that the maj
i i inion of equal length, °
issenters, in an op . e e maer
ity t uction’is “inconsistent with both common sens e pa
: , r - . .
. ConfS he statute” and supplemented their lmgulstllc analy by con
B chot jority’s i ion “defeat[s] clear cong
s interpretatio ol
ing that the majority : . . ) ¢ congressiona
cludln% The dissent does admit, albeit grudgingly, that.gnorecl 5
e 7 jority’ [t if intent were i .
justi s resu
ustify” the majority : . S
e oo ]d cafsye decided by the same voting ahgnm;nt the et
o ’ i . Brenn
'l;he ist, White, O’Connor, Scalia, and Kennedy st - Whe,t Mar
(Il:ellnql;aci(mun and White), presented the: que;tige e
chil, ’ 7 rovision o
i er one
o e + ber;eﬁts unS’ underpanother title of the same act.
i “child suppor ¢ s -
tituted “child s ’ Do
= y rity turned not to Webster but to Black’s Lz\fv Dictionary o
e e tg; “common usage” of child support. The diss neers did e
. n us
detem'lie The majority, however, ruled the co‘{nmoanmnlg)t of child
) »
OPPOSIt “to have become a term of art, ;.md any tempt o brezk
Supporh term into its constituent words is not apt
down the
! "~ H . 33 f t”
- i term of ar
meanlllngh the supplementation of plain meaning with erm of art”
o i into two
. ets segmenting this version of the legal modc;l 1‘nt3 A—
s ill arently need to await future legalistic de praens and
a . . te
oo V}‘;‘ t bEthis as it may, the dissenters again supplemen o
i i i rpose.
usa%e dinary English usage” with reference.té 1tslp1}11 ptcoming of plain
> l(l)r hird case not only illustrates an additiona shor coming of plain
t 1 . oy er
N e, i Iso demonstrates the inutility of the major a node
R e legislative intent.”” The case turned on the mearfl dg fl
i ing: legislativ . ) e o
toE D o - | lated student group,” as used in a
the phrase “noncurriculum re : FA——
te that requires public schools to give stu et o Eacups eg
e eto school facilities that other extracurricu arbtlcgi ° nim ave. The
o held that the statute did not violate the establis pent clase of
e T Ain ndment, but that a high school’s refusal to allow
the First Ame s that |
to form a Christian club did v1ol;i1te }:h: lz:vonly e st bl o define
ili ini erved that n :
R ” even the law’s sponsors did not
“noncurriculum related student group,” ev o
o hat it meant.®® Given the inadequacy of bot pd nmcening and
) s . . . l S
o :V resolve the problem, the majority simply rested its j
intent to

. s * . ’ 83.
d 96 3 Su”ll/ﬂﬂ v Stfoop, 496 U.S. 4 78 (1990) at 483
Id. at , IO 106

. ode ( )'
Westslde C()mmunity SChOOIS v. Melgens, 496 U S 226 1990
Id. at 237, 243. Ihc dlSSCHtlng opinion alSO agreed Wlth thlS assertion. At 281.



TV AU AIssent, Justice

) Stevens targeted yer
another deficiency of plain Mmeaning:

The Court reljes heavily on the dictionary’s definition of “curriculum,” . That

word, of course, is not the Act’s; moreover the word “noncurriculum” ;
the dictionary. Neither Webster nor Congress hag authorized ys to assume thay
“noncurriculym» Is a precise antonym of the word “curriculum, » “Nonplus,”
for example, does

10t mean “minus” and i would be j
a “nonentity” is not an “entity” ar 4] 61

This statement, read literally . ,
of expressive activity predicated in
Munication. Byt we learned long ago thar broad sta
0 matter how correct in the context in which the

2 metimes
qualified by contrary decisiong before the absolute ]im;j
is reached.

In short, plaip Meaning does pot explain the Court’s decisions because
the Justices lainly d6 not necessari ey say. Nom\‘
Provide criteria thar i Orm analysts when they inte

nd to act as snolly-

' Id, at 291,
2 Young v, American Mipn; Theatres,

to quarrel with ope another, Thys, i an otherwise unexce
Aniskoff, 507 US. §11 (1993), Justice Scalia chided
the statutory language “which js
then Congress has made a mistake and Congress w,
majority, through Justice Stevens, feigned disbelief
have a duty to enforce the statute a5 written even j
of the enacting Congress, as well as the President

ferent resyly.” At 518, n, 1. Note also thar Scalj i
drafted staryge” should be applied “a5s written,”
39 (1994), at 6o.

427 U.S, 50 (1976), at 65. But the justices are willing

Ptional case, Conroy u

the Majority for ot adh,

ering to
entirely clear, and jf that is

not what Congress meant
ill have to correct it.” At 528, The

“wrctchedly
derson, sz U.S,

g()s p y i d i diCa € a
t all:

hat it
t so much for w
derstood the Eleventh Amendmt?nt to S:f;c:ullc:me uch for what i
et ition of our constitution : ichit. thnaﬁtr s
SUppositio i ' e whieh i

says, but for the p ::recf lt)he federal system with their soye;:y g“ty

hority is limi is sovereignty.
e thle St::ihority in Article III is limited by this so g
- dicial au
judicia

i din
ivocation about the First Amendment is the.lonis:;lng thi

b o itution’s absolute prohibition on laws mec ing the
g oo is not to be read literally. Rather, t e;l ‘ Erestrict
L COmra(:th;n as they are reasonable. “Laws whic » restrict
i suc ms i refsonably to be expected from Fhe cond irn e
g PexT o those gaclllzsunder the Contract Clausesz notwithstanding

. t]

o SUbleC_t t?l altaltfter an obligation of contra‘ct.’. o el o
they .te}fhn:;t prlicitly found in the Constltutlzr:ti:;css & travel and

g ith the strictest sc S
prve aile C'trsi?:;slydzfiltlizlj tﬁese cases incorrectly. We only note that
say that the ]

itution that it explic-
n regularly read rights out of the Constitution
if the Court ca

ing i stitution rights
¢ simultaneously reading into ‘the Con' ]
sty contains whil i bracze t gh uti g

that it does n

has no one

Indeed, not only '

i he Coyrt has done. o 0o one

grr— i ing influences the de

St trated that plain meaning influ L
systematically demons R meaning influcn ‘

. D Court justices, no propon h gdgegm;g:odnsatrtaatllsolﬁna’ bof
e — onent of the legal model, Such a ponsaton o
| . D . . - aln
: d not mean that a justice or justices f;)llo:;/( fmple eaning in

. . . ’
cvery case. Rather, falsifiability simply requires, fo example, that some
o ethod of ining plain meaning in some ca : e
e i del might require, for ex s
iori;% corroboration of the mo el i e, for cxemple thar
eteri justi ust systematically reac ‘
is paribus, justices m : ostively n 5o

Cet?fﬂlsg ; ee t,o such arguments. Of this, we hav,

ingful degr

The author of
US. 775 (1991), at 779.
jve Village of Noatak, 501 . imed literalist.
) Blat‘:hforjivj I\It"lct::ugc;’iaagthe Rehnquist Court’s self-proclaimed li
Blatchford? Justi ’

El Paso v. Simmons, 379 U.S. 497 (1965), at 515. . N
5 s 7 .i : 94. ] I( (19)69)' Griswold v. Connecticut, 381 U.S. 479
7 b 3 e ’
5 Shapiro v. Thompson U.S. 618

ing i ingfully definable.
o i lain meaning itself l:'>e meaning : finable.
hé '(I'Ik?iS,S Z)f fovnumately, is tf(: rcgz:r:h:k::aatsg Consider the follown‘r;? 51tutaxt111c:;;1'il;vg'” i
iy Uﬂformﬂa.tely’ {SC; len uage” nonetheless had “vastly di ,CrCll'l meanings " W
e e e Thomas’s concurrence, a statute’s pla MR
B accorj e tdosjlll;:;c [its] policy objectives and legislative
case at least “depen ..

8.
Fantasy Inc., 510 U.S. 517 (1994), at 522, 535, 53
v ran 2



Legislative and Framers’ Intent

Legislative and Framers’ intent refers to construing statutes and the Con-
stitution according to the preferences of those who originally drafted and
supported them. The sole substantive difference between these two types
of intent is that the former pertains to the interpretation of statutes, while
the latter construes constitutional provisions. As guides to the justices’
decisions, neither improves upon plain meaning. Indeed, as we saw above,
and as we further observe below, these two versions not infrequently
SUPPOTt an opposite result in cases before the Court. Inasmuch as the
Court provides no empirically supportable basis for choosing meaning
over intent, or vice-versa, a justice’s choice of one in preference to the
other necessarily rests on considerations other than the mode] itself.&

The Normative View

The belief that the text of the Constitution or the intent of the Framers
should bind Supreme—e OIFEsHees I Kaown as interprm
inalism. According to John Hart Ely, interpretivism is the “insistence that
the work of the political branches is to be invalidated only in accordance
with an inference whose starting point, whose underlying premise, is
fairly discoverable in the Constitution.”®® Thus, an interpretivist would
support the constitutionality of the death penalty, despite the Eighth
Amendment’s ban on cruel and unusual punishment, because the Fifth
Amendment explicitly permits capital punishment. ¢ Similarly, interpre-
tivists might argue that the Sixth Amendment’s tria| by jury means a

*” The Court, however, does typically “begin with the text,” Gollust v. Mendell, sox U.S.
115 (1991), at 121, Also see Demarest 1. Manspeaker, 498 U.S. 184 (1991): “In decid-
ing a question of Statutory construction, we begin of course with the language of the
statute.” At 187. And if, in the majority’s “view, the plain language . . . disposes of the
question before us,” intent will ot be assessed (Toibb 4, Radloff, 501 U.S. 157 (1991),
at 160); with some exceptions, of course: “When we find the terms of a statute unam-
biguous, judicial inquiry should be comp
stances.” Freytag v. Commissioner, 501 U.S. 868 (1991),
appears in Demarest v, Manspeaker, at 190,
Democracy and Distruse (Cambridge: Harvard University Press, 1980), p. 2.

The Fifth Amendment explicitly or implicitly condones the death penalty in three
separate phrases. (1) “No person shall

be held to answer for a capital or
mous crime, unless on a presentmen

at 873. This language also

= &

The second clause above presumably suggests to interpretivists that not only is capital
punishment acceptable, but dismemberment is as well,

»

i i itizens, because that’s what the word “jury
unamm‘ous ]urymof twelve ¢ s "
. 'lln SI79rIe.me Court justices generally deny that their own opinions

%Vil%dl;pfair-mindec_l interpretation of the text of the Lmrr‘ru};crerﬂz:-
e T the Framers, elementary common sense establis es
- 05, the Supreme Court declared that New York dldhnot
E?%iosl’imit the hours bakers could work, The raep,df' Drﬁ—l?eiz
,a_VC_L—_; 71 rested on a right to contract that the Court found implic
i Nbf:ﬁ%,ﬁ:)t‘,tieenth Amendment’s due process clause. Of course, %ﬁhz
‘ y i ver,
;nfn-;lrdment says nothing about thet ni:t :?nl;oiéii:é;oﬁfée;or ;hese

1s
- 8uafameedl:’y thzs:lljzr:rn;itived heavy criticism, and thirty-two
reasons, among others, e
L e o ove ed a Connecticut law that prohibited
In 1965, the Court overturn onn e
in the state, married or otherwise, rom using o
anYOTé" t’s majority opinion, written by Justice Douglas, 'create :
A lO ;lir ht to privacy. The decision did not rest on any sp§c1ﬁc”cofn:;1‘;
? iom 1 cfl;ause but instead on the “penumbras and emanatlonsL.lc: e
;::lsctm;hird, Fc;urth, Fifth, Ninth, and Fourteenth All;nefr;c:lnrll::,lnitj.th:3 é the
ri ht, to contract, the right to privacy can r‘10where e din the Con
ot Neither, for that matter, can the right t9 marry or ildr
o he & ts for and against interpretation of the COl:lS.tltutIOI’l

e arg‘m?e? St of the Framers have dominated legalistic critiques of
o theCllr(l)sxr'lt in past years. This partially results because t‘he Court
o Sllipjem; antiabortion laws in forty-six of the fifty states deoe. v
Sf‘(/ru;e” ;)rm nearly overruled this decision in Webster c;/ GRe.pro l:ct}zlz:

. ini ike those in Lochner and Griswold,
Serlyi'crerfl.):rg:a};ilflz ii:sptl;u :)hr: tl;l):: of the Constitution or the intent of the
only i

ramers. . . ' _—
! Additionally, interpretivism was seized upon as an issue by g

Attorney General, Edwin Meese. According. to Mee;(}el, the vf;lc;urftr ;?;S;
follow a “Jurisprudence of Original Intention. ... Those ramed
E %v:;nstitution chose their words carefully; they debated at great :higr;l
Ehz most minute points. The language they Fhose [I:lean}tlastoilliani ngg
It is incumbent upon the Court to determine what t

iversi 82).
1 i Mass.: Harvard University Press, 19
Death Penalties (Cambridge, .
:(: Ra;L;.lI ]Skrf:r, 52 West Coast Hotel v. Par;:sh, 300 US. 37(9 (1917).
S. 45. (193
” IG91'iswold v, Connecticut, 381 U.S. 479. 410 US. 113 (1973
75 492 U.S. 490 (1989).



to protect white Americang 8

An interpretivigy almost ag harsh a5 Meese
credentials, s Raoul Berger, 8 Berger’s best-kn
Judiciary ® argues that the f,

desegregate public schools, ive James Wilson (R-
Towa) that “cjyj] rights . , | ens shall sit on juries,

-” Berger then declares

s prevaricate,
a minute mat

ter, lacks any ref-
nstitutiona] Convention.

7 7 Peters 243 (1833). 7

9

? Adamson v. Californja,

Meesc, 0p. cit., n, 76, supra, pp. 7-8,

*! Bur see Bruce Ackerman’s dcvastating critique of Berger’s misys
ments: We the People; Foundations (Cambridge, Mass.;
1991), pp. 334-36.

i

el Cambridge, Mass. Harvard Uru'versiry Press,

€ of historica] docu-
Harvard Um'versiry Press,

1977). B 14 PP. I19-20, 13,

i est
rovides the b
Forme Supreme Court nominee RObCl‘.t Bork pr o
no; mra .Ver dCfCIISC of interpretivism. ACCOl‘Fllllg t(.) Br(; k,rin etsp eitv mt
1‘V ] adisonian pro lem of protecting minority rig withou
dis b
SOl €S the IVI (o] : o h
interfering with democratic rule

s maioritarianism. The model

: ise of the Madisonian model 1Sfma-’to;;t$r:$ there are some

One essential premis joritarian premise, however, for i ome things a majority
has also a Counter-.mﬁi should not control. There .arc;: > des to do them. These
areas of life a ma)orlo)’matter how democratically it emion by the majority in

R not do tc:l}l'1 Sl;ft to individual freedom, and coerc
reas properly i€ . e, dilemma.
:}rlzs: aspects of life 1slt}’ri’::1¥;i ning an inherent, perhaps an lgrsl(;,hllel}l: ;O o
Some see the mode asif legislation invades the. areas Pr(;}e)vemed from ruling
Majority tyranny occurs ranny occurs if the' majority l}ielr) the majority nor the
ual freedom. er'loflt}ttitl};ate' Yet, quite obviously, nlilt ther. This dilemma is
where its power 1s egld to define the freedom of the on dir;g by the Supreme
minority can be truste al theory, and in popular ulnderstadom tl"erUgh the inter-
resolved in constltut}iorl both majority and minority geerule d undemocratically
Court’s povs;eiht: éf)nr;titution. Society coqseq;etsobel?eve d to be stated in, and
retation O in enduring princi ele
SVithin defined areas byhi??iif)rities, by the COI‘IStltthlO:- sirements upon the
placcd beyond the %’Cac ¢ the dilemma imposes SCV(’:rF req only if it has, and
But this resolution ?1 t the Court’s power is legitimate lid theory, derived
Court. For it fOUO.WS ta:;mc:d opinions that it has’fa ?orit}’ and minority
can demonstrate in re of the respective spheres ‘l’ o loses its own values,
from the fC 'onc:n:snrllzrtl’have such a thCOYg' out tm Zflixyf:;:ws its own Pl'edlilec'
eedom. If it do a theory but actu A el that alone
f)rr worse if it pretc:.nclist g: Slaev;(’stulates of the Madlsoflif; :fl(iﬁe majority or
tions, the Courtr"llto:ll'len necessarily abets the tyranny eit
justifies its power.

g4
of the minority.

i e to
ust “stick clos
remises Bork argues that the C}c:u‘rtf;r;r B
- thjsl:'iory (of the Constitution), arfnd 1: etlrxt i carione e
l i i the te :
the text an ights.”$ His reading o histo he
1 § unpr
leads bimn t0 he Griswold decision i
not construc i fs reading o ' o
o S i iscriminatory con
Constitution leads ourts can enforce racially dlslc;'lmAmendment .
| equal pr 8 and that the First
e ion clause,*® an dment pro-
| + whatso ¢ scientific, i or artistic exp
e equal' pn whatsoever for scientific, llterar?r, or artstic expres-
o D view d much to do with the Senate’s
sion.’” These views had m

Bork to the Supreme Court in 1987.

? 47 Indiana
i t Problems,” 47
k, “Neutral Principles and Some First Amendmen
# Robert Bork,

. . y V. 33 9 8).
Id at 8 SC(C SbEUC v. 1(111377151, 4 U.S. I (I 4 )

¥7 Bork, op. cit., n. 84, supra, pp. 27-30.



~ =vv v uwcIpretivism b right-wing politicians and legal
scholars, it is not Necessarily a conservative doctrine. The Supreme Copr—
justice who most consistently argued ¥

and history of the Constitution wag Hugo Black, a most forceful adyo.
cate for freedom of cOmmunication and the incorporation of the Bill of
Rights as binding on the states. He defended the former through the plain

meaning of the Firgt Amendment and the latter through his reading of
the intent of the framers of the Four

stitution was accepted and ratified by the Nation . . . be not the guide
in €xpounding it, there cap be no security for a consistent and stap|e
government,”# According to Jefferson, “oyr Peculiar security s i the
possession of a written constitution. Let us ot make it a blank paper
by construction, »%

Finally, Interpretivists question the alternative
argue that if the Constitution does not authorit

Alternatively, Justice William Brennan clajms:

A position that upholds constitutional clajmg only if they were within the spe-
cific contemplation of the Framers in effect establishes a bresumption of resoly.

ing textua) ambiguities againg the claim of constitutional right, Ip i far from
clear what justifies such 5 presumption againg;

incorporation of the Bill of Rights, see Adamson v,
Berger, op. ciz., n. 82, supra, p. 364. 14,

9

i inst unreasonable searches and §eizures did not ;Eﬁnft;:
B ey wires because such activity was not w e
e o t}elleplzﬁnjimendment.”” Similarly, Justice Black ta:;gl:lee o

| - is “ ou
g .Oft:l piig case that the Court’s duty”;g tcc>l c:izr;ramers pearly
e ible th ori inal intent of the Framers.”” Did t e e
35 POSSI'bl‘e thé o ing? Obviously not, so to Black. and other imerpre.
. thd}’:t vg:::;li)tlzltigl:l leaves such activity outside the pu
tivists, the : |
g an'd stzlzur?s.l different case, Brennan responded thit 51;:};2;13:.
Thoughhln ?12: nlzlered};cided by divining tht;1 int;lent o(f:tit: et: hel;e e
B e iry, i is whether the pra )
f‘lA more e inqmr};’);zzlr:rslcf:sn\:}’lilzh the Framers deepl}t’) f;:ilrii.::e
e thre?ten thos? Chome in search of evidence without pro ad eb e
g " repping ol one s the type of personal privaC}.f protected by
B Waﬂ'anc; t};iatt::en the amendment should fcgbclld Klieiiiﬁmii.t -
B e Framers intended tha th o
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Convention.'!! None of these documents identifies the Framers’ inten-

#%50s in even the most rudimentary fashion.

Apart from their fragmentary character, even official records meant
to convey intent may falsify and mislead. The Congressional Record
is a prime case in point. Until 1978, members of Congress were free to
add to, subtract from, edit, and insert remarks they never uttered on the
floor of the House or the Senate, notwithstanding the law that requires
the Record to be “substantially a verbatim report of the proceedings of
Congress.” ">

The upshot? Partisans on both sides of most every major constitu-
tional issue have been able to support their contentions by equally plau-
sible references to the Framers' intent. And given that the records
Pertaining to congressional legislation are much more voluminous than
those of constitutional provisions, our observation applies to acts of
Congress a fortiori. Grist for this mill includes the debates that preceded
passage of the legislation; majority and minority committee reports; the
statements and views of sponsors of the legislation; testimony and com-
ments of individual legislators, government officials, and interested
private entities given at committee and subcommittee hearings; and pre-

vious court decisions interpreting the statute.

According to former Senator John C. Danforth (R-Mo.), for example:
“Any judge who tries to make legislative history out of the free-for-
all that takes place on the floor of the Senate is on very dangerous
ground.”' Lower federal court judges do not disagree. According to
Alex Kozinski of the Ninth Circuit Court of Appeals: “Legislative history
can be cited to support almost any proposition, and frequently is.”'*

! Max Farrand, ed., The Records of the Federal Convention of 1789, rev. ed. (New
Haven: Yale University Press, 1966), I, xiii. The eight delegates, in addition to Madison,
were Robert Yates, Rufus King, James McHenry, William Pierce, William Paterson,
Alexander Hamilton, Charles Pinckney, and George Mason.

112 Marjorie Hunter, “Case of the Missing Bullets,” New York Times, May 15, 1985,
p. 24. This change presumably decreased the likelihood that 112 pages of events
could appear on a day when the Senate had met for only eight seconds, and the
House not at all. Id. For other examples of how Congress doctors its official records,
see Harold J. Spaeth, Supreme Court Policy Making (San Francisco: W. H. Freeman,

1979), p. 72, and the references cited therein.
3 Robert Pear, “With Rights Act Comes Fight to Clarify Congress’s Intent,” New York

Times, November 18, 1991, p. A1.

14 Id. An additional quotation from this same article explains why legislative history covers
the waterfront of intent: “ ‘I would like to add some legislative history at the end of my
remarks,” Representative Henry J. Hyde, Republican of Illinois, said as he casually
dropped a 9,000-word interpretive memorandum into the Congressional Record.”
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Precedent

Precedent, or stare decis; uite simply means adherence to what as
been decided. Today’s decisions are linked with those handed down yes-
- ———————— .

decided a particular case in favor of one party rather than the other.
Unlike plain meaning and the variarions gn jne
defit as an ostensible explanation for virrually every decisi

Though it may appear in isolation from other aspects of the leg
it much more often buttresses the

use prece-
ey make,

sions. As a result, the frequency accorded precedent far surpasses that
accorded any other aspect of the legal model.
Precedent parallels meaning and intent in its application to both stary-

tory construction and constitutional interpretation, As the justices unan-
iffously explained:

Adherence to precedent is, in the usual case
adjudication, and “[c]onsiderations of stare
of statutory interpretatior, for here

pretation, the legislative power is implicated
what we have done,”13

With some reservation concerning decisions that have become so embedded in
our system of government that return is no longer possible . . . | agree with Justice

% California v. Federal Energy Regulatory Commission,
BU Mitchell v, W, T, Grant Co., 416 U.S. 600 (1974)
283 (1849), at 470. Three recent Courts adhere to thig stricture, deviating bur little

from one another, as Table 2.2, below, shows. They overturned constitutional decisions
approximately twice as often as they did nonconstitutional ones.

» 495 US. 490 (1990), at 499.
> at 628; Passenger Cases, 7 Howard
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e C(Ziurt c;eari to live with it. But if precedent clearly governelé
n feal:]‘g nz:,lir get as far as the Court of Appeals: the parties wou
a case wWo

.s'eal e » 1357

ited
hat view was echoed by Judge Frank H. Easterbrqok of the Unite
1 . . . .
St ~fesaé:;urt of Appeals for the Seventh Circuit, in Chicago
a

835.
132 South Carolina v. Gathers, 490 U.S. 805 (1989), at 835

1, op. cit., n. 16, supra. .
133 See Spaeth and Segal, 2 sas (2000), a 5525 |
j 1 Regents, 145 I _—
s Km:lel Z; FlozzZsfo‘?;fe:gdezf for Lower Courts: Tyrant or Teacher,” New York Ti
135 Linda Green X

January 29, 1988, p. 12.



T ThPLusve, why are parties willing to take their cases
Oesn’t govern, Precedent covers the major

reading of the litigants’ briefs wil] demonstrate,
As an example, consider the first two ¢

ampaign spending cases that
the Rehngquist Court decided. In the first

case, by a 5-to-4 vote, the

conservatives who held that the restrictions violated
ment — Kennedy, O’Connor, and Scalia -
precedents used in the preceding case,

the First Amend-
were able simply to cite the

plus that decision itself, as author-
ity for their position, it might superficially appear that the majority
would not fare as we|| precedent-wise, Not so, The Court has taken a
very dim view of censorship, which is what the statute ar issye decreed,
authorizing it only with fespect to the military, prisoners, and minor chil-
dren. Moreover, the Court has consistent]

entitled to special protection. Indeed, Justice Marshal]
the Court, admitted as much:

upport a political candidate is “speech”; inde-
pendent campaign expenditures constitute “political expression ‘at the core of
our electoral process and of the First Amendmen freedoms.’ »138

. Massachusetrs Citizens for Life, 479 U.S, 238 (1986).
fCommerce, 494 U.S. 652 (1990), ar 657.

i i es to support
theless, Marshall had no difficulty ﬁndmg seven cas o maii -
IIievirtw’s co;stitutionality, including several Tfl'tiglons to
- iti Life itself!
i s for Life i
ini Massachusetts Citizen . o
. .. lnd issue may be briefly adumbrated to further 1llulstra;1 p ¢
obility i i usly: the con-
dAtfs ability to serve contradictory masters s1mult=jm<‘eohib§fts he con-
e ing of government action in such a way that it in o e e
n
dmo' egof religion. On the one hand, government mafyr P
e’.‘ef;ls Is benefits (e.g., unemployment compensation oden sing 0
a
" ku the Sabbath). But on the other, government may : yto clare
;VOI ﬁonto an individual who refuses, for relxglkc:usdre;;son ,vemmem
Foocia road that defiles go
i i 1, Or to construct a : u
al security number, 1 government
Tsc:iathat had traditionally been used by an Indian tribe g
an
140 | n
: i i of alter
e v ommonly, the majority itself will note the ex1s.ten(c;e oL
unc , e . .

NOtllnes of precedent. The Court’s landmark def:fl;n ::nonly wold
e ticut provides a most instructive example'. No only did the
Coflnreic identify alternative sets of precedents, it dl'd ;o ina e
Hlllalo rteyd legal precedent by establishing a new rlght g) Estitution. ved
: Z;Zntially on a heretofore unused provision lof lt e t }?a pitution: the
N Am i itutional a law

: 2 In ruling unconstitutio : '

' s e j discredited
Ninth ied couple’s use of birth control, the Court_re]'ected adidl -
? mar?f ely overruled cases.'® Instead, the majority candidly
line of larg . : m
nized the lack of textual authority for its holding

ituti in the Bill of
; ioned in the Constitution nor in
iati f people is not mentione ) — whether
Thehass(')lf:ﬁat;(i)gnh?tc? edicate a child in a school of th;cj p;rent.s tzl;o:icgeht to study
Rights. The ial - is also not mentioned. Nor is
i ivate or parochial - is a i dment has been
public ‘;fcﬂf:; Subjec[:or any foreign language. Yet the First Amen
any par

; ; 144
construed to include certain of those rights.

. Is
ey a; 658-36.ner 374 U.S. 398 (1963), and Hobbie v. Florida Unemployment Appea
140 Sherbert v. Verner, -

86), and
. Roy, 476 U.S. 693 (1986),
o .S. 136 (1987), versus B.Oll/eﬂ v, 8). Also see
Lyng v. Nor . D f Human Resources v. s ..

i on Dept. o te for
Empl(;yme}': tlcﬁggstl}?: :;le(rz;:igof unemployment benefits to persons who used peyote
{1990), upho

religious purposes.

: 65)- ) - ing decision did not
S 47119y (iztrix)ctive to note that the Court’s precedent-shattering
12 Tt is especia

require it to ()rlllal OVC!!UIC any leCCdCIlt. It s]lattete recedent by creation, no
q f y P d p d not

N t . 45,
Le. OVCItOIlCS Of some arguments suggest that LOChﬂCI V. New I()lk 98 U S
3 4

should be our guide.” 381 U.S. at 481-82.
1 Id. at 482.



The Court then proceeded to cite
language, which cases also becam
decision created.

As a more recent, but equally innovative,
ability to use past decisions to create new and i
Cruzon v. Director, Missouri Department of He
created a constitutional right to die.

twelve cases to document the quoted
e the authority for the right that its

example of precedent’s
nnovative law, consider
alth, in which the Court
' To document the principle under-
lying the decision - “that a competent person has a constitutionally pro-
tected liberty interest in refusing unwanted medical treatment”
thereby sustain the Court’s ruling,
as precedent: one pertainin
search and seizure,

- and
Chief Justice Rehnquist cited five cases
g to compulsory vaccination, another to
a third to forcible medication of prisoners,

final pair to mandatory behavior modification and the confine
children.!#

A second reason why precedent does not restrict judicial discretion is
2 Tea
because it consists of two components:

and the
ment of

ate-

f1a’ Tacts that the court took Into account In arriving at its ecision.
5 — T oy T—
es invariably differ, and the degree

Because the facts in two appellate cas
of factual similarity and dissimilari

volves an intensely personal and s

ty between any two given—mﬁ
ubjective judgment, judges may pick

and choose among precedents to find thase that accord with their policy

preferences, while simultaneously asserting that these are also the ones

that best accord with the facts of the case at hand.

Third,\jurists disagree over what constitutes a
accepts ﬁh previously mentioned considerations:
facts. Thé other ascertain&ﬁhe ratio decidepdj
on which the case was decided. Defin

subjectively transmissible fashion se
however,

than the r

precedent. One school
ecision, plus material
{*\

inciple
ing the ratio decidendi in an inter-
ems all but impossible; it does appear,
to turn on a fairly basic principle, one typically more global
ule of law that the court cites as authority for its decision.

Two cases involving the inheritance rights of illegitimate children
provide an instructive example of this approach to precedent. The cases
not only came from the same state, Louisiana, each was decided Incom-
patibly with the other, thereby providing courts and judges with author-
ity to rule in favor of or against the children depending on the decision
maker’s subjective preferences. The first case held that the five illegitimate
children of a woman could sue for damages because of her wrongful death

% 497 US. 261 (1990). ™ Id. at 278-8o.

the court’s decision and the mate- T

—_—

d egligent medical treatment. Starting “frorn the premise that ille-
A e il%i n are not ‘nonpersons’ ” (an obvious statement if there ever
gmmate'c 1h rEourt ruled the statute prohibiting such actions unconsti-
Wa's oo “[t]he rights asserted here involve the intimate, familial
tuao_ﬂal b'ecak?steween a child and his own mother.”¥” The second case,
rela'tlonShlp eears later, saw the three dissenters from the first case join
de'Clded' thre’e };irst two ;ppointees, Burger and Blackmun, t‘o.rule that
vLmh' g:;ocr:losuld constitutionally prohibit acknowledg;d illleglFlmaltecifif—
i i i g te equally with his legitimate il-
spring“ irom jitziarrllc?tgs:?ﬁlf .f?ttll;i?sf::: cancilevez treatan illegitim?te“chlld
d-rfefn. tTv};rom legitimate offspring.” The lav_v 'has a rational bas;s: -P;c;
X ; ;e; fa};nily life and of directing the disposition off prlopertydle t Z::ie; :
s has a perfectly good pre
the State.”'*® As a consequence, the‘Courtto s perfecly goos prece
i S'ides o t:e rrlriljgirs.ljﬁlcte‘;’ﬁ: tlfelst does not, Labine is preferablg”o‘
Leganrcli;t:f?er: g[en'zcedent as a component of the legal model prf)vgilzi
T " justices’ decisions. All that one can say is
}’iftuauy o gmdetttec; z)hfeg]cl:c?:il szsrrrie:;stfer than a limit on the QPgation
ma i Teterences. A court should Jard its opinio‘ns with prece-
Rl I:iOI}Cy 1:o will not inhibit xercise of discrethn. Arlcie&
—m;lnguld confront a situation with but a single lmF of ?mie'-
'lf e Courthsaos Because it has decided only one case iq DOlnf—glt h:s
ggflitze; tlileart erll)able it to deviate from what has been decided, and to do
s0, moreover, compatibly with goo$i lega}l f_o’rgfl. mishing a precedent,
There are four such devices blFer dl.cta.éljlstmg 8 prece e
iting (or extending) a precedent in principle, an verf A g  prece
dgrlllt "lghe first two technically do not alter the scepe of the pr

o EREEINT WDV (REEPAT
Obiter Dicta

5 frimra previously decided case consist of surplus language. As such,
pifio ¢ of surplus Janguage: As such, -

i

-

47 Levy v. Louisiana, 391 U.g. 68 (?968),) a:t7;>,3671.
i incent, 401 U.S. 532 (1971), . . beres, 405
:: éabt‘:;i:;r‘gﬂz:ma Casualty & Surety Co., 306(;].5. 1§4t§;27:),c(jzir;;ez4z;1 i i
'S ' ights Organiza 2 A
; New Jersey Welfare Rig . - o1
}]'S‘ 5)3;ir£11e?12)v Weinberger, 417 U.S. 628 (1974); and Trimble v. Gordon, 43
1973); .
6);
e 6); Norton v. Mathews, 427 U.S. 524 (197
s, 427 U.S. 495 (1976); .
B ?:ledath;lel;ls 231:3“{;15’ 47877 (1976); and Lalli v. Lalli, 439 U.S. 259 (1978).
iallo v. s .S.



able only to those eXecutive off
bower. Congress could restri
federal officia]s 152

b st

cials who exercis

ct the Presideny’s femoval power of all other

thers,

that the New York law «g different i im

linojs Statute becayge

- The Illinojs law was «, means
of encouraging legitimare family relarionships, ” while “pq such justif.
" Myers o, United States, 25, US. 52 (1926),

12 Humpbrey’s Executor 4, United States, 29 5 US. 602 (
1R (1978), and 430 U.S,

1935).
762 (1977).

. “is to provide
ts the New York law. Its purpose, u:;:s 154
o ‘suppzfd orderly disposition of property at
for the just a

. . . le . rece-
e nt in Princip lly altering pr
Limiting a P recedjrastic of the two methods of fOrmaerzs the matter of
The ﬁ[St and ICSS ciple.”A classic example Codnfhem as a means Of
m 1 ibite

S Initially, the Court flatly prohibit ere spent. Given that
1 3 .
taxpayers su}llts' urpose for which federal fur%ds.“;ivi dual interests are
Challel’lglng t le PS of federal taxpayers, their in er therefore suffers
there are gu.l lcclmterminable Any individual ta;qzlay | courts, however,

. inde : the federa s
minute an injury at best. Access to later. the Court

indirect injury .. 155 Forty—ﬁve years later,
only an in bstantial injury. he flat ban. If the
. . at ban.
ires direct and su . exception to the
requires licy by carving out an ; it exceeded
. . is that it e
ified this policy by ) nditure on the bas
quallﬁ d Congress’s expe ’s power to tax
nge o Iess’s p .
taxpayer C}.lalle gnstitutional limitation on Congt clause of the First
e specific <o (in this case, the establishmen 156
money ing to sue.

and Spend 0 then the taxpayer has Standm% a second example- In
pendmen ; ight to an abortion provi - he first trimester of

A womansljl;'gthe Court held that dux.'lng t en abortion. Subse-
R v Wade, man had an untrammeled rlg.ht 120 ea however, to read
pregnancy a o have qualified the holding in Roe,

decisions

quent

ave i W. t ]Id oV
tw a
om

interference.

. nt is to over-
Overruling Pref:edeﬁitCh a court may formally alter prc?cede

W .
The other way in

ecedent,
. atters the appears istency and predictability
rusle lt.fBe(}:l?cl:}jeshatters the appearance of c;ntsgsieerrlrzling FAp——
al i t tha A .
2f ?zd?dal R m;kmcig :::hte}:le ti:zt?ourt does overrule pr;c:;lzr;tt,e :
oﬁccurs. On e 'Other }?I; s’traightforward fashion. Thus,swereme deter
e froquency r?t virruling. As Table 2.2 shows, the liﬁe e o
i ffequf'ncy on recedents only 128 times between the 1953 and
has overruled its ov;? aprison s only 128 ‘ cd-mﬂ_ <
s ;errzsl-nio:sc;itutional during this same period.
many law

U.S. 447 (1923).
68. 'S5 Frothingham v. Mellon, 262
154 439 U.S. at 266, 267, 268.

USS. 113 (1973). ices, 492 USS.
68). ¥ 410 ; Ith Services, 49
156 Flast v. Coben, 392UU!>:S:121 (( ;;77); Webster v. Reproductive Hea
158 Maher v. Roe, 432 U.S.

490 (1989).



i re indi-
r a redressible injury, not their customers, who a

urchasers suffe : roblems of proof and
TABLE 2.2. Precedents Overruled, 1953-2000 Terms fect purch asers.!®* The rationale for the rule walsielzl the rule even where
Nonconsti Percent Overruli apportionment of damages. But d}lle SS? urth:fepa public utility that had
nconsti- rrulings . irect purchaser — .
Court N Constitutional  tutional  constitutional per termg state law required the direct p d the pipeline that transported it — to
urchased gas from a producer and the pip hich the rule’s rationale
pen hp 28 s gz: > 1;ass its costs on to its ratepayers, and tcl)) w 1cd
Burger 46 29.5 16.5 . 2.6 . dissent observed:
Rehiquist 39 26.0 13.0 66.7 2.6 accordingly did not apply. As the
TOTALS 128 84.5 43.5 66.0 2.7

cannot agree w iv i in no case, even in
i igi nsive holding that in
g ith the rigid and expa ding : o
" t xt, would it be possible to determine in a reliable way a pa
3

0 £
the utility conte f an illegal overcharge that would measure the extent o

through to consumers 0

Even so, when the Court decides to overrule itself, it not uncommonly their damage.'®

. g . . . : eme Court’s
will do so ~ mirabile dictu - on the basis of precedent itself. In 1961, for A ced re likely to explain the 1Suprd o
. . re - s
example, the Court ruled that no person could be convicted on the basis Wh =< han plain meaning or intent, we have <.:leve oped sy Tothe—
of evidence secured from an unreasonable search or seizure, thereby pecisions * z;n eprationalization, which we present in Chapter 7'5 oc;t o
. . . ; ts i
overruling a 1949 decision that allowed state officials to use such evi- tests ror lt Ie) e
. . o . a
dence.’” The Court noted that it had Just prohibited the states from using extenlt t th the following
. . . - . . e
the fruits of a coerced confession and cited that decision'® as its author- be false lude the section on the legal model with t
ity to overrule Wolf: “Why should not the same rule apply to what is We conclude

ichard Posner:
. . . t from Judge Ric
tantamount to coerced testimony by wa of unconstitutional seizure of commen
y by y
goods, papers, effects, documents, etc.[?]”16!

stare decisis 15 1a s

Ih ]rC]l[C]ld()llS amount o y y dlClal Oplmon ertlng.
erc 1S a f Sheer h pOCrlS mn ]u

) iety about being thought to base their opinions ort
A more recent example concerns a choice of law question: the extent Judges have a .temble arllxli:tz'vs To allay that anxiety, they rely on the appara
to which state rather than federal law governs a state’s title to riverbeds guesses, on their pecrisﬁ?sio:y ml;Ch of it extremely phony.'®
within its boundaries. In 1973, the Court ruled that such controversies tus of precedent an ’ be the phony world of precedent
must be resolved on the basis of federal law.'? Four years later, the We now leave what Pc.>sner states tg l'eve topbe the real world of atti-
Court overruled itself: “Since one system of resolution of property dis- and history, and examine what we belie
putes has been adhered to from 18

45 until 1973, and the other only for
a return to the former would more closely conform

to the expectations of property owners than would adherence to the
latter.”163

tudes and values.
the past three years 68), and Hlinois
h ’ ¢ Shoe, Inc. v. United Shoe Machinery Corp., 392 U.S. 481 (1968)
164 Hanover s HEC. B
Brick Co. v. lllinois, 431 ‘?IS 7109(71%757).199 (1990), at 22.5.
. ilicorp United Inc., 4 . . ber 26, 1999,
Finally, one should not assume that when a court does adhere to prece- ::2 Ilf_“':“sc’iegf;gzs? “In His Opinion,” New York Times, Septem ,
B nda ’
dent no policy change can occur, Not unco '

mmonly adherence to prece-
dent will not only alter the Courcs policy,

but also expand the scope of
the precedent to which the Court 1s adhering. A recent example concerns

the direct purchaser rule, which limits those who may bring an action
for the violation of the antitrust laws. The Court had held that only direct

p. A13.

% Wolf v. Colorado, 338 US. 25 (1945). 160 Rogers V. Richmon
1 Mapp v, Obhio, 367 U.S. 643 (1961), at 656.
12 Bonelli Cattle Co. v, Arizona, 414 U.S. 313 (1973).

' Oregon ex rel. State Land Board v. Corvallis Sand & Grapel Co., 429 U.S. 363 (
at 382,

d, 365 U.S. 534 (1961).

1977),




